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The Dutch ACPRP: a short overview for (international) restructuring professionals 

In September 2017, the Dutch legislator published a new draft for the ‘Dutch Scheme of Arrangement’ 

– the Act on the Confirmation of Private Restructuring Plans  (ACPRP).1  

This short paper provides an overview of the ACPRP proposal useful for both Dutch and non-Dutch 

restructuring professionals who are keen to see what the new act may have to offer.  

Publication of the proposal started a period of just under three months of public consultation, during 

which the public in general – including insolvency and restructuring and other professionals – were 

invited by the legislator to comment on the proposal. Reactions were overwhelmingly positive, 

including the one I wrote together with Reinout Vriesendorp and Ruud Hermans (then on behalf of De 

Brauw).  

As proposed, the ACPRP would provide the Netherlands with a strong, effective, flexible and modern 

restructuring tool to save viable enterprises. 

With the reactions on the ACPRP proposal in, the Dutch legislator is now working on a new draft of the 

Act. The final proposal should hopefully enter the legislative process in the first half of this year, allowing 

for the ACPRP to become law beginning of 2019. 

Unofficial English translations of the Act and the Explanatory Memorandum may be found here. 

Background of the Act 

• The Netherlands lack an effective (formal/statutory) restructuring framework, due to a largely 

antiquated Bankruptcy Act.  

• There is a culture of informal / out-of-court restructuring; the ACPRP would reinforce this by 

formalizing the process and taking away uncertainty, delay, imbalances between stakeholders, 

and holdout / nuisance positions generally. 

• Inspiration for the ACPRP was taken mainly from the UK Scheme of Arrangement and US hapter 11.  

• The result may be called close to an optimum mix, taking from each system what seems most 

effective while avoiding certain large disadvantages. Main points of departure were: 

▫ Minimising involvement of the court as possible;  

▫ Minimising disturbance/publicity as possible;  

▫ Allowing a speedy process; 

▫ Great flexibility, among other things in the way the process can be run, the scope, dealing with 

executory contracts, classes, and the Plan (as defined below);  

▫ Minimizing hold-out positions and other possibilities for nuisance value; and 

▫ Deal certainty, 

 while: 

▫ Providing a fair, sufficiently transparent process for affected stakeholders; and 

                                                           
1 In Dutch: Wet homologatie onderhands akkoord ter voorkoming van faillissement (WHOA). 

https://www.internetconsultatie.nl/wethomologatie/reactie/996b2d91-050b-411c-ba95-69431520f34b
https://www.internetconsultatie.nl/wethomologatie/reacties
https://www.internetconsultatie.nl/wethomologatie/reactie/92624/bestand
https://www.debrauw.com/wp-content/uploads/2017/09/20170923-WHOA-unofficial-translation-2.pdf
https://www.debrauw.com/wp-content/uploads/2017/11/20171123-Explanatory-memorandum-final.pdf
https://www.debrauw.com/publication/draft-bill-continuity-companies-act-ii-wcoii/
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▫ Protecting the (actual) economic position, rights and interests of stakeholders. 

• The legislator achieved a good balance: we expect that the statute will be a highly effective tool, 

but at the same time, it protects the interests of stakeholders sufficiently and intelligently.  

Eligible debtors 

• The ACPRP is open to businesses, regardless of whether they are organized as a company/legal 

entity or not (and which one), and self-employed private citizens. 

• If the debtor foresees that he will be unable to continue paying his due debts, he may offer an 

‘accord’ (i.e. a composition or restructuring plan: the Plan) (article 370(1)). 

Affected creditors, shareholders: class formation 

• The debtor is at liberty to include any or all creditors or shareholders in the restructuring 

(article 370(1)).  

▫ Anyone whose rights are to be altered in any way must be included in the Plan. Thus, anyone 

left out of the Plan retains their rights unaltered.  

▫ There is one general exclusion: employees. Their rights cannot be affected by a Plan under the 

ACPRP in any way (except voluntarily, with individual consent). 

▫ This flexibility in targeting the Plan makes it possible to, for instance, entirely leave out trade 

creditors, as is usual internationally in business restructurings.  

▫ Under the ACPRP there must be a ‘reasonable ground’ for leaving anyone out of the Plan, 

which translates as: a justifiable (business) reason for doing so (article 380(4)(d)). 

▫ Creditors and shareholders may be divvied up into classes. In many cases this will be necessary: 

creditors/shareholders whose rights or interests are so dissimilar, that it cannot be said that they 

are in a similar position, may not be included in the same class (article 373(1)).  

▫ This does mean that class formation is very flexible and largely up to the debtor, as long as the 

bar set out here above is met (article 381(3)(b)). 

Nature and flexibility of the Plan 

• A Plan is in principle considered to be a contract between the debtor and the relevant 

creditors/shareholders. 

▫ Plan contents and form are in principle free, making the Plan a very flexible, versatile instrument.  

▫ Hence the potential use of ACPRP Plans includes, but is not at all limited to, the usual 

restructuring solutions, such as debt amendments or exchanges, debt for equity swaps, fresh 

money injections with squeeze out of shareholders, et cetera. 

▫ The minimum requirements for a Plan (article 374) include sufficient information for the 

creditors/shareholders on formal questions such as class formation, voting procedures, and lists 

of assets and debts and of creditors.  

▫ Further, valuations must be included as to the expected liquidation value of the debtor’s assets, 

as well as on the expected Plan/reorganized value. 
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Plan confirmation and cram-down 

• Under the ACPRP a Plan can be declared binding on all those affected, including dissenters: 

‘homologation’ in terms of the ACPRP, or confirmation as most commonly known internationally. 

• The ACPRP contains both intra-class cram down and cross-class cram down: a Plan will be 

confirmed, if at least one class voted in favour (article 380(1)). 

▫ Intra-class cram-down: a Plan can be confirmed over the objections of dissenters within a class, 

and declared binding on them, if two thirds in amount in that class voted in favour 

(article378(4)).  

▫ Cross-class cram-down: a Plan can be confirmed over the dissent of entire classes (i.e. within 

which less than two thirds in amount voted in favour). 

▫ Only the claims and votes of creditors appearing are counted. 

▫ Notably, there is no criterion that any number of creditors must have voted in favour.  

• A Plan will be confirmed by the court if the criteria above are met and the debtor followed due 

process in informing the involved stakeholders, unless opposing creditors or shareholders invoke any 

of the grounds listed in the statute for denying confirmation.  

• Individual nay-sayers may – regardless of whether their class voted in favour or against – raise, 

among other things, that (article 381(3): 

▫ The debtor was not authorized (under article 370) to propose a Plan; 

▫ The information regarding the Plan, included in it (as provided by article 373) as not sufficient;  

▫ Voting procedures were seriously defective; 

▫ Its claims were not allowed correctly to voting; 

▫ Best interest of creditors test: The Plan provides for a lower distribution, than what the 

creditor/shareholder would have received in a liquidation bankruptcy; 

▫ Feasibility: Implementation of the plan is insufficiently guaranteed; 

▫ There has been (shortly summarized) fraud or deception in bringing about the Plan. 

• Opposing creditors or shareholders who are part of a class that voted against the Plan – and which 

are thus to be crammed down – may in addition rely on the following strong protections of their 

economic and other interests. If those are not met and such a creditor or shareholder raises that 

with the court, the court will not confirm the Plan (article 381(4)): 

▫ Absolute priority rule: A class may not get a haircut under the Plan, if there is any class with 

creditors or shareholders whose claims rank lower and which is to receive or retain any rights 

under the Plan (article 381(1)(a)). Put otherwise, a lower ranking class may not receive a 

distribution unless all higher ranking classes have been compensated in full for their claims.  

- New money exception: lower ranking classes may receive or retain rights in return for new 

money injected by them; 

- Gifting exception – not yet included: exception for value pertaining to an in the money 

class and voluntarily allocated by that class to a lower ranking class under the Plan. We 
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suggested the legislator include this exception explicitly as well and understand that not 

doing so in this draft was in fact an unintended omission. 

▫ Not more than 100% rule: A class may not get a haircut under the Plan, if there is any class with 

creditors or shareholders whose claims rank higher which is to receive or retain rights under the 

Plan with a value in excess of their claims or, as the case may be, the nominal amount of their 

shares (article 381(1)(b)). 

▫ No unfair discrimination rule (Plan treatment): A class may not, without a reasonable ground 

(justifiable business reason), get a haircut under the Plan, if there is any class with creditors or 

shareholders whose claims have the same rank and who receive rights with a higher value 

under the Plan (article 381(1)(c)). 

▫ No unfair discrimination rule (Plan scope): The Plan may not alter the rights of a class, if there 

are creditors or shareholders whose claims have the same or a lower rank and who are without 

a reasonable ground (justifiable business reason) not included in the Plan (and thus retain their 

rights in full, article 381(1)(d)). 

▫ Cash-out option: for creditors who would probably obtain cash in a liquidation bankruptcy of 

the debtor, the Plan must provide the option to choose that amount in cash (alternatively to 

any other treatment mandated by the Plan). 

Other relevant, useful features 

• There is a safe haven for interim financing (article 42a).  

▫ In our reaction in the context of the Public Consultation, we proposed to widen the scope of 

the safe have, more in line with the Proposal for a EU Restructuring Directive.2   

▫ Further, we propose technical improvements. Now, the safe haven does not sufficiently cover 

all transactions relevant when providing (different forms of) interim financing. Further, the 

protection as proposed ties into the existing preference/fraudulent conveyance rules of the 

Dutch Bankruptcy Act (actio Pauliana), which does not work well enough. 

• The possibility to restructure guarantees and suretyships provided for the debts of the ACPRP debtor 

(article 369(7) and 370(2)). 

▫ This is very useful, especially for group restructurings; we suggested technical improvements. 

• The possibility to restructure executory contracts (article 372 (1) and (2)).  

▫ This is inspired by the US chapter 11 regime of assuming or rejecting executory contracts; 

however, it functions slightly differently.  

▫ The ACPRP debtor can offer counterparties amendments to the contract. If the counterparty 

rejects the offer, the debtor may terminate the contract. The counterparty will have a claim for 

damages; the debtor may restructure such claims as part of the Plan. 

                                                           
2 Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on preventive restructuring frameworks, 

second chance and measures to increase the efficiency of restructuring, insolvency and discharge procedures and 

amending Directive 2012/30/EU, COM/2016/0723 final - 2016/0359 (COD). 

https://www.internetconsultatie.nl/wethomologatie/reactie/996b2d91-050b-411c-ba95-69431520f34b
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• Ipso facto clauses are suspended to protect the ACPRP restructuring process (article 372(3)). This is 

inspired by US chapter 11 and, as other things, on our comments on the previous draft of the Act.  

▫ Clauses which give a counterparty of the debtor the right to terminate a contract or which 

alters rights or obligations under a contract, and triggered directly or indirectly by the ACPRP 

process (e.g. negotiating a Plan, filing for a ACPRP confirmation, etc.), will not be effective. 

▫ Here as well, we suggested technical ameliorations including to ensure a wide enough scope. 

• While there is no automatic (worldwide) stay, the debtor may request that the court grant a 

moratorium against individual enforcement actions by creditors, including filings for involuntary 

(liquidation) bankruptcy (article 3d and 375). 

▫ We suggested significant improvements to this provision, both substantial and technical. Most 

importantly, the court may now only grant a moratorium of up to two months, with one 

extension of again up to two months. This protects neither the interests of the debtor, nor the 

creditors or shareholders sufficiently. We suggested to entrust the courts with flexible powers to 

grant a stay for any duration, with extensions, as the court sees fit in the circumstances at hand.  

• There is no possibility to appeal confirmation of a Plan, or other important decisions of the court 

(articles 371(6), 375(5), 376(6) and 381(6)). This minimises nuisance possibilities for creditors and 

shareholders and (thus) maximises deal certainty, preventing that the debtor company would still 

go bankrupt during a (lengthy) appeals process, while it is apparent to the market and the public 

that the company is in (grave) distress with the possibility that the restructuring will still fail . 

• The court may at the request of the debtor (or on its own initiative) order any such relief as 

necessary to protect the interests of the creditors or shareholders (article 377).  

▫ This strong power for the court to protect the restructuring was inspired on the famous § 105(a) 

US Bankruptcy Code, as we suggested in our comments on the previous draft of the Act.  

For more information on the ACPRP, feel free to contact me and my colleagues at Florent. 

Rob van den Sigtenhorst 

Partner | Advocaat | Attorney at law 
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 this guide only provides a limited, general overview, not legal advice, and may not be relied on in any way by anyone. 
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